RESPONSIBILITY FOR ACTS IN VIOLATION OF INTERNATIONAL LAW IN
THE BRITISH INDIAN OCEAN TERRITORY*
Patrick Capps, University of Bristol
1.

This paper considers some aspects of international law which may arise in the
Bancoult litigation when it is heard before the House of Lords.

2.

In an earlier and longer version of this paper, I undertook a relatively detailed
analysis of all the avenues by which the UK can be held to be responsible for
its actions in international law. Because time is limited, and the focus is on the
Bancoult litigation, I will focus on two areas which I think are problematic. (i)
the UK’s responsibility for acts in violation of both the Covenant on Civil and
Political Rights (CCPR or ‘the Covenant’) and customary international law
and (ii) the potential for these standards to be justiciable in the House of
Lords. Overall, I want to take the position of someone wanting to argue that
the UK government is responsible in a domestic court for violations of
standards under international law and try to highlight the difficulties that he
may face.

Establishing responsibility for the acts of the UK and its government in violation
of international law
3.

Substantively, there are a variety of obligations in the CCPR which the UK
can be said to have violated.1

4.

Responsibility for violations of these rights are subject to territorial and
temporal restrictions. For example, the UK could not normally be held to
account for abuses of Covenant rights on territories over which it does not
have effective control.2 Furthermore, such obligations do not have a
retroactive effect. I’ll focus on the issue of territorial scope.

(ii) Territorial scope of the CCPR
5.

Article 2 of the CCPR is a territorial clause; the UK is responsible for all those
violations of Covenant rights which occur within its territory OR jurisdiction.3
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3
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So, it is necessary to ascertain whether the BIOT falls within the UK’s
jurisdiction for the purposes of Article 2(1).
6.

Article 2(1) clearly requires that the Covenant applies to all of the territory of
the UK. This does not solve the problem of territorial scope. This is because in
May 1976, the UK Government ratified the Covenant with an accompanying
list of ‘reservations and declarations’.4 This applies the Covenant to a range of
overseas territories (e.g. Jersey) but does not mention the BIOT, SGSSI and
SBTs. By not mentioning these BOTs, the list prevents the extension of rights
in the Covenant being extended to them.

7.

One ground for excluding the BIOT from this list was that no one permanently
lived there when the Covenant was ratified. However, this line of reasoning
could equally apply to Rockall or those Outer Hebrides which are uninhabited.
It is inconceivable that the UK Government would accept that the Covenant
would not apply in these parts of its territory because they are uninhabited.
Therefore, the absence of population cannot be a conclusive reason for the
Covenant not applying in the BIOT.

8.

But even if this list does exclude the BIOT from the territory to which the
Covenant extends, it is questionable whether it could be relied upon by the UK
Government. This is because the list is likely to be an invalid reservation to
article 2(1) because it is contrary to the point and purpose of the Covenant.5

9.

Also, by virtue of GC24, the HRC claims the competence (a) to consider the
validity of a reservation, and (b) to sever it if it is incompatible with the point
and purpose of the Covenant In GC24, the HRC determined that reservations
to article 2 of the CCPR which are discriminatory, are invalid. This is, it
should be pointed out, not quite the same thing as restricting its territorial
scope. But it would be discriminatory if the British Government refused to
afford Covenant rights to the Chagossians, who are British subjects, by virtue
of the fact that they have connection to a particular territory under UK
jurisdiction.

10.

But on the other hand, for the HRC to claim these two competences is highly
controversial from the perspective of the law of treaties given their consensual
basis.

11.

Another line of argument is that the UK does have effective control over the
BIOT (i.e. parallel to European Court of Human Rights’ reasoning in
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Lozidou6) and it is de facto a non-autonomous territory. Both of these reasons
might allow the BIOT to be construed as being entirely subject to UK
jurisdiction under the proper meaning of article 2(1) regardless of ‘the list’7
The problem with this line of argument is the decision in Quark:8 that as far as
the ECHR is concerned a list of this type does determine the extent of the
UK’s obligations under the Convention with regard to its Overseas Territories.
However, the ECHR has a ‘colonial clause’ in it (article 56) which affords
state the competence to extend its territorial scope through their consent. The
CCPR does not have a ‘colonial clause’ and the relevant factor is territory and
jurisdiction under A2(1).
(ii) Temporal Scope of the CCPR
12.

Many of the alleged rights violations took place before the ratification of the
CCPR by the UK in May 1976. Presumably, applying the intertemporal
principle,9 the original deportation or the excision of the BIOT from Mauritius
cannot attract responsibility from the perspective of convention rights. This
said, articles 14 and 15 of the Articles on State Responsibility10 deal with
continuing and composite wrongful acts.11 Applying this reasoning to the
BIOT, we can say, then, that the right of self-determination was originally
violated by the deportation. But the refusal to allow the Chagossians to return
must equally qualify as a rights violation in itself or as an element in a
composite or continuing violation.12 The first of the composite acts which
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12
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occur after ratification constitutes the ‘first breach’ for the purposes of
attributing responsibility.13
(iii)

Violations of customary international law

13.

It is relatively clear that the principle of self-determination, as applied to
‘peoples’, has existed in customary international law since 1945.14 Some think
(i.e. Jennings) that this principle is essentially an unclear political aspiration.
But it can be safely said by virtue of GA resolution 1541 (1960) (Res 2625
and 2066) that it has now coalesced into a relatively determinate set of rights
and duties. This said, there are two ways of conceiving of the right-holder:17

14.

(i) By excising the Chagos Islands and forming the BIOT the UK has violated
Mauritius’ rights. In Res 1514 (1960)18 the UNGA declared that the excision
of territory as part of the decolonisation process constituted a violation of the
right of self-determination. In Res 2066 (1965) the UNGA declared that UK’s
excision of the Chagos Islands constituted a violation of 1514.

15.

(ii) By deporting the population and preventing the return of the Chagossians
their right as a people has been violated.19

16.

In principle, any potential claim by Mauritius to sovereignty over the Chagos
Islands is subordinate to the right to self-determination of the Chagossians
themselves. This priority was established in the Western Sahara Case.20
Furthermore, according to the UK Government, Mauritius’ claim has always
been tenuous given that the administration of Chagos Islands from Mauritius
was always one of convenience rather than based upon any claims of national
unity. Against this, Mauritius’ claim has been well-supported in the UNGA,
OAS and NAM.

17.

But this line of argument depends upon the Chagos Islanders being constituted
as a ‘people’ for the purposes of international law.21 The inhabitants of the
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Chagos Islands were certainly not ‘indigenous’. But then neither are the
inhabitants of the Falkland Islands, and the UK does accept that the Falkland
Islanders were a ‘people’ for this purpose.22 Although it refused to
acknowledge this in the 1960s, the UK Government could hardly claim now
that the Chagos Islanders did not constitute a ‘unit of self-determination’ if it
is prepared to extend this category to the Falkland Islanders.23
18.

In this section I’ve attempted to highlight some of the main substantive
violations of international law and various contentious areas by which
responsibility can be attributed and obligations owed.

B. International standards in domestic courts
19.

I now want to consider whether such standards are justiciable in an English
court. In considering this point, I’ll deal with this the other way round to the
previous section: customary international law first and then treaty law.

(i) Customary international law
20.

Orthodoxy must be that the right of self-determination, like any other right in
customary international law, is automatically incorporated as part of English
law. I can think of at least two potential challenges to this claim. (i) that the
right of self-determination is inchoate and (ii) that the orthodox position is
wrong.

21.

(i) seems to arise in the foregoing discussion concerning the ambiguity of the
principle of self-determination and its related rights and duties. Inchoateness
according to Lauterpacht, is why Cockburn CJ refused to apply a putative
maritime delimitation rule in The Franconia and the same line, I think, can be
seen in the High Court’s decision in Jones and Milling.24

22.

Regarding (ii), the opinion of the House of Lords in Jones and Milling does
appear to undermine any straightforward principle of automatic incorporation.
I have argued elsewhere that this authority does seem to be restricted to the
creation of new criminal offences and the House of Lords. Furthermore, the
HL has shown a willingness to apply the prohibition of aggression in
international law as a standard in other areas of English law; e.g. Kuwait
Airways (4 and 5).25
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Crawford, note 14,. 125.
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(ii) Treaty law.
23.

It is generally understood that treaties must be transformed by legislation
before they can give rise to justiciable standards in UK courts. Such a claim is
at least overly simplistic and might now be under threat. I cannot develop this
point in detail here, but I will offer some rough comments which may help to
structure debate.

24.

The House of Lords might want to consider three related questions which all
revolve around the multifaceted concept of justiciability: (i) can the Court
determine the UK’s obligations under international treaties? (ii) do treaties
give rise to justiciable standards in English law? (iii) Can the Court determine
whether the executive has violated such standards when pursuing its policy in
the BIOT?27

25.

Regarding (i), the central point of discussion concerns the validity of ‘the list’
as a reservation. I can’t think of any examples where English courts have
considered the question of the validity of reservations to human rights treaties.
However, in Quark, the validity of a ‘list’ concerning the territorial scope of
the ECHR was held to be valid and to determine the UK’s obligations.
Furthermore, the HL also took into account Strasbourg decisions to delimit the
territorial scope of the ECHR (See Bui Van Thanh28). But as I said earlier (i)
the CCPR does not have a ‘colonial clause’ and (ii) under GC24 of the HRC,
the list is likely to be invalid.29

26.

Regarding (ii) legislation and the common law will normally be interpreted in
a way that is compatible with those treaties which are binding on the UK. This
would presumably also apply to orders-in-council regardless of whether they

action. However, it does, in my view, suggest that English courts are prepared to use customary
international law in various ways which have a significant impact on the outcome of cases.
27
All of the foregoing argument is otiose for the Bancoult litigation if the House of Lords finds that
Orders-in-Council are indeed unreviewable, thus reversing the decision of the CA. The author of the
section of Halsbury’s Laws on the overseas territories can not only say that when ‘legislating for the
peace, order and good government of the territory’ the Crown can make laws which are repugnant to
‘(1) the common law; or (2) to UK statutes which are in force in the territory…or (3) to any principles
or rules of natural justice’. To this can be added (4) rules of international law which are binding in
English law. For this to be a correct statement of UK law throws into question the extent to which it
can be said to be a ‘civilized nation’ in the way it legislates for its overseas territories.
28
[full citation]
29
Even more controversially, the HC in Al-Jedda ([2007] UKHL 58) felt able to deny a British-Iraqi
joint national rights under the ECHR by interpreting the right to fair trial in light of A103 of the UNC
which, in turn, gave primacy to SC resolutions.

6

were construed as Acts of State.30 But this obviously cannot entail that the
Covenant gives rise to justiciable standards and it would only apply to the
extent that there is an ambiguity in the orders-in-council, which there is
probably not.
27.

A stronger line of argument, which was established by the ICJ in the
Nicaragua Case,31 is that human rights standards found in treaties often exist
in parallel in customary international law. Presumably, the CCPR is
automatically incorporated this way?

28.

Finally, here are two potential routes and tenuous routes by which the state can
be held to account against standards contained in the CCPR (as in (iii)).

29.

In paragraph 68 of A, Lord Bingham was prepared to employ standards in the
CCPR when considering executive orders which derogated from the HRA.
This is by a circuitous route: the HRA is to be interpreted in light of the
ECHR. The derogation provision in S14 of the HRA, then, should be read in
light of A15 of the ECHR. A15 holds that derogating measures must not be
inconsistent with the UK’s ‘other obligations under international law’ which,
according to Lord Bingham, include those found in the CCPR.

30.

The courts may consider that the ratification of the CCPR gives rise to a
legitimate expectation that the executive will comply with its substantive
content unless it declares otherwise. However, can the 2004 Orders-in-Council
be construed this way?32 I’ll leave this question to for the public lawyers.

Conclusions
31.

To conclude, for a long time it has been recognised that domestic courts play
an essential role in the enforcement of international law standards against the
state of which they are a part. Kelsen, Jellinek and Scelle, for instance, all
recognised this. The ability of British courts to undertake this role has been
seriously hampered in all kinds of ways by the prerogative powers of the state.
Pragmatically, Sedley LJ is right to not consider international law standards in
a ‘pragmatic endeavour to keep the litigation within bounds’ [para 49]. But it
is the case that the House of Lords have, in the Bancoult litigation, the chance
to fundamentally alter the role of domestic courts with regard to the
responsibility of the executive for violations of standards in international law.
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